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INFRACTIUNI CONTRA SECURITATII NATIONALE

Rezumatul tezei de doctorat

Notiunea de securitate nationald comportd multiple fatete aflate intr-o permanentad
reconfigurare, aceste aspecte vin sd justifice necesitatea unei permanente adaptari atat in plan
legislativ, cat si institutional. Mentinerea unui climat de securitate presupune existenta unui cadru
legislativ consolidat si armonizat la nivelul legislatiilor europene, elemente care trebuie sa fie
raportate la factorii generatori de insecuritate.

Caracterul pluridisciplinar al temei a presupus o analiza pe mai multe paliere, pornind de
la cadrul general in care definim si analizam elementele conceptuale prin prisma dreptului
comparat, si continuand cu aspectele care privesc cadrul normativ si institutional. In acest sens,
nucleul lucrarii, spre care este axatd analiza noastrd, vizeaza ansamblul normelor de incriminare
existente in Codul penal roman prin care legiuitorul protejeazd relatiile sociale privitoare la
securitatea nationald, analizd care presupune si studiul normelor de incriminare incidente in
celelalte Coduri penale existente la nivelul Uniunii Europene.

Astfel, in prima parte a lucrarii au fost abordate fundamentele securitatii nationale, cele
sase capitole urmarind sa identifice valentele conceptului de securitate nationald, pornind de la
cadrul definitoriu, structurd, analiza perspectivelor strategice si continuand cu abordarea cadrului
normativ si a celui institutional.

Primul capitol din cuprinsul primei parti expune sensurile pe care notiunea de securitate
nationald le-a dobandit in ultimele decenii, atit din perspectiva literaturii de specialitate, cat si a
jurisprudentei Curtii Europene a Drepturilor Omului si a Curtii Constitutionale a Roméniei. In
acest sens, au fost analizate conceptele de amenintari si vulnerabilitati care vizeaza starea de
securitate nationald, precum si modalitatea Tn care acestea se regasesc in planul legislativ intern.

Tot in cadrul acestui prim capitol au fost identificate obiectele si limitele de referintd ale
securitdtii nationale, aspecte care mai apoi au contribuit atat la analiza sectoarelor securitatii
nationale, cat si la particularizarea subiectilor pasivi avuti in vedere de legiuitor la elaborarea
infractiunilor contra securitdtii nationale. Aceasta abordare a permis conturarea unei perspective
generale asupra faptului ca statul este principalul obiect de referinta al securitatii nationale, nsa

nu singurul, in raport de perspectiva teoretica prin intermediul céreia este analizat conceptul de



securitate nationald, se identifica si alte obiecte de referinta precum organizatiile internationale,
colectivitdtile umane, respectiv individul.

In ceea ce priveste limitele de referinti ale notiunii de securitate nationald, s-a avut in
vedere identificarea unor repere prin intermediul carora sa poatd fi conceptualizatd notiunea de
securitate nationala, avand in vedere faptul ca domeniul securitatii este unul variabil si adaptabil
contextului social, politic si istoric.

Capitolele doi si trei din cadrul primei parti au rolul de a decela sensul notiunii de securitate
nationald prin prisma sectoarelor si a elementelor componente. Prin analiza sectoarelor securitatii
nationale s-a urmarit defalcarea zonelor de vulnerabilitate ale statului, precum si obiectele de
referintd proprii, astfel incat au fost avute In vedere urmadtoarele sectoare: politic, societal,
economic, de mediu, militar si cibernetic. De asemenea, prin elementele componente ale securitatii
nationale am avut in vedere identificarea si evidentierea domeniilor prin care starea de securitate
nationald se obiectiveaza, astfel, analiza a presupus explicitarea rolului si a diferentelor dintre
apararea nationald, ordinea publica si siguranta nationald. O concluzie importanta la care a condus
analiza este reprezentatd de raportul de interdependenta dintre conceptul de securitate nationala si
sectoarele, respectiv elementele sale componente. Afectarea unuia dintre elementele componente
ale securitdtii nationale nu determina in mod necesar si afectarea stérii de securitate, reciproca
nefiind valabila. Aceste repere au contribuit ulterior la analiza urmarilor imediate ale infractiunilor
contra securitatii, in special a celora de pericol concret, prin raportare la subiectul pasiv principal
si cel secundar.

Analiza strategiilor de securitate a facut obiectul capitolului al patrulea si a presupus o
abordare pe trei paliere: international, european si national. In acest context s-a evidentiat cadrul
normativ in temeiul cdruia sunt elaborate strategiile de securitate, rolul acestora In formarea unei
viziuni proprii structurii emitente, precum si implicatiile asupra legislatiei aplicabile. Totodata, s-
a urmdrit prezentarea interdependentei planurilor strategice determinate de apartenenta Romaniei
la Uniunea Europeana si Organizatia Tratatului Atlanticului de Nord.

Prin intermediul celui de-al cincilea capitol al primei parti s-a urmarit conturarea
perspectivei avute de legiuitorul constituant asupra notiunii de securitate nationald. Analiza a
debutat cu stabilirea punctelor de confluenta dintre ordinea constitutionald si securitatea nationala.
In acest sens, s-a remarcat faptul ci ordinea constitutionald este caracterizati de stabilitate, in timp

ce notiunea de securitate nationala prezintd un caracter variabil si adaptabil in raport de sursele de



insecuritate. Totodata, intre cele doud notiuni subzista si un raport de interdependenta, astfel incét,
existenta stdrii de securitate favorizeaza dezvoltarea ordinii constitutionale, in timp ce starea de
insecuritate constituie o sursd de degradare a ordinii constitutionale, ca urmare a rigidizarii
mecanismelor de control si sanctionare. Totodatd, aceasta parte creeaza premisele pentru analiza
infractiunii privind actiunile impotriva ordinii constitutionale, prevazuta de art. 397 Cod penal
roman.

In cuprinsul aceluiasi capitol s-a mai supus analizei si mecanismul constitutional prin care
poate fi restrans exercitiul unora dintre drepturile si libertatile fundamentale cu scopul de a fi
protejatd securitatea nationala. Temeiul constitutional de la care s-a pornit acest demers este
reprezentat de continutul art. 53 din Constitutia Romaniei. Un prim demers a fost reprezentat de
identificarea categoriei de drepturi si libertati carora le sunt aplicabile conditiile prevazute de art.
53 din Legea fundamentald, pentru ca ulterior sd analizdm conditiile de forma si fond pentru care
poate opera restrangerea exercitiului unora dintre drepturile si libertatile fundamentale, astfel incat
sa fie apdratd securitatea nationala.

Etapa ulterioara a analizei a vizat legea-cadru privind securitatea nationald, context in care
a fost examinat sensul sintagmei ,,amenintari la adresa securitdtii nationale” prin coroborare cu
obiectele de referinta ale sectoarelor securitdtii nationale. Aldturi de aceste considerente mai este
prezentatd perspectiva rezultatd din analiza jurisprudentei Curtii Constitutionale a Romaniei care
contureaza unele modalitati de interpretare a amenintarilor care privesc securitatea nationala, astfel
cum acestea sunt prevazute la art. 3 din Legea nr. 51/1991 privind securitatea nationald a
Romdniei. In esentd, s-a aratat ci nu existd o corespondentd intre infractiunile contra securitatii
nationale prevazute de Codul penal romén si amenintdrile la adresa securitatii nationale, acestea
din urma cuprinzand o categorie mai extinsa de fapte, intrucat apdrarea securitatii nationale nu
poate fi limitatd doar la combaterea infractiunilor. In acest sens, o amenintare poate fi calificati ca
fiind contra securitatii nationale fie in situatia in care produce un impact major asupra Intregii
societdti, fie atunci cand, fiind indreptatd asupra anumitor persoane determinate, determind un
impact semnificativ asupra societatii.

In cadrul ultimului capitol al primei parti s-a urmarit prezentarea atributiilor si modalitatilor
in care autoritdtile publice coopereaza in vederea mentinerii starii de securitate nationala. Astfel,
au fost avute In vedere urmatoarele autoritdti publice: Consiliul Suprem de Aparare a Tarii,

Serviciul Romén de Informatii, Serviciul de Informatii Externe, Serviciul de Protectie si Paza,



Serviciul de Telecomunicatii Speciale, respectiv structurile interne specializate din cadrul
Ministerului Apararii Nationale, Ministerului Afacerilor Interne si Ministerul Justitiei.

Prima parte a lucrarii a avut scopul de a pregati cadrul de analiza al normelor de incriminare
privitoare la securitatea nationala, acestea fiind tratate in a doua parte si reprezentand nucleul
lucrarii. Astfel, analiza urmareste stabilirea liniilor de corespondenta dintre conceptele privitoare
la securitatea nationald, astfel cum acestea reies, preponderent, din aria relatiilor internationale,
precum si din ansamblul normelor constitutionale si infraconstitutionale si a elementelor
constitutive ale infractiunilor contra securitatii nationale.

A doua parte a lucrarii este dedicata analizei normelor penale privind securitatea nationala
in legislatiile statelor membre U.E., etapa in care s-a urmarit conturarea punctelor de confluenta
dintre trasdturile normelor de incriminare prin care se aduce atingere securitdtii nationale din
diverse state europene.

Pornind de la constatarile rezultate In prima parte a lucrarii privitor la sensul notiunii de
securitate nationald, astfel cum acestea s-au conturat in urma studiului doctrinar, a analizei
jurisprudentei relevante si a dispozitiilor legale incidente, s-a urmarit descifrarea valentelor
conceptului de securitate nationald in raport de legislatia penala. Astfel, sintagma ,,securitate
nationald” utilizatd in denumirea marginald a Titlului X din Partea Speciala a Codului penal roman
este mai restransa fatd de sensul pe care aceeasi notiune il are in planul relatiilor internationale, in
plan constitutional si in raport de prevederile art. 1 si 3 din Legea nr. 51/1991. Aceasta perspectiva
este conturatd prin raportarea infractiunilor de pericol abstract prin care este lezatd securitatea
nationald la cadrul mai larg reprezentat de amenintarile la adresa securitdtii nationale si la
sectoarele securitatii nationale. Astfel, a fost avut In vedere si caracterul pluriofensiv al unora
dintre normele de incriminare analizate, ipoteza in care lezarea obiectului juridic secundar al unei
infractiuni de pericol abstract determind si lezarea obiectului juridic principal prin prezumtia
absoluta data de catre legiuitor. Totodata, s-a ardtat si faptul ca afectarea unora dintre componentele
securitatii nationale prin intermediul sectoarelor nu implica in mod necesar si lezarea securitatii
nationale. In altd ordine de idei, au fost coroborate considerentele expuse cu aria de cuprindere a
amenintarilor contra securitatii nationale, care, dupa cum releva si jurisprudenta constitutionald,
comportd o sferd de cuprindere mai extinsa fatd de ansamblul valorilor sociale protejate prin

incriminarea In Codul penal a faptelor prin care se aduce atingere securitatii nationale.



Pentru a concilia aspectele mentionate s-a facut referire la ideea de securitate nationala
stricto sensu ca reprezentand ansamblul faptelor incriminate in Titlului X din Partea Speciald a
Codului penal roman si ideea de securitate nationald /ato sensu, aceasta fiind asociata celorlalte
fapte care, nefiind incriminate in grupul de infractiuni amintit, sunt susceptibile, prin raportare la
urmarea produsa, sa lezeze starea de securitate a natiunii.

Studiul de drept comparat in materia infractiunilor contra securitatii nationale debuteaza in
cadrul celui de-al doilea capitol din partea secunda a lucrdrii si urmareste sa identifice cadrul de
referintd privitor la valorile sociale protejate in diverse legislatii din Uniunea Europeana, sa
stabileasca modul in care aceste infractiuni sunt sistematizate in cadrul Codurilor penale europene,
respectiv sd evidentieze orizontul de protectie pe care il ofera normele de incriminare amintite.

In continuarea analizei s-a avut in vedere identificarea elementelor distinctive ale notiunii
de securitate nationala din diferitele legislatii penale europene, in acord cu terminologia proprie
acestora. In acest sens, s-a aratat faptul ca subzista unele diferente terminologice. Astfel, in Codul
penal francez se face referire la notiunea de interese fundamentale ale natiunii, in Codul penal grec
este utilizatd notiunea de sisteme de guvernamant, iar in Codul penal slovac se face trimitere la
ideea de fundamente ale statului. Atat in Codurile penale amintite, cat si iIn Codul penal german,
sunt definite aceste sintagme, iar din analiza comparativa a acestora a rezultat ca toate au in vedere
elemente precum suveranitatea, teritoriul, forma de guvernamant si separatia puterilor in stat. Ceea
ce difera este modalitatea in care legiuitorii au dat prevalentd unora dintre elementele amintite,
insa aceste aspecte tin Intr-o mare masura de stadiul evolutiv al statului si, implicit, al legislatiei
penale.

De asemenea, un aspect important este reprezentat de analiza tehnicii de sistematizare a
infractiunilor contra securitdtii nationale din legislatiile penale ale statelor membre ale Uniunii
Europene, in acest sens, prezintd relevantd amplasarea grupului de infractiuni in cadrul Partii
speciale a Codurilor penale, denumirea marginala a grupului de infractiuni pentru care au optat
legiuitorii, respectiv modalitatea in care normele de incriminare contra securitatii nationale au fost
organizate.

In privinta amplasarii grupului de infractiuni contra securititii nationale, se pot remarca
doud perspective care pot oferi unele indicii cu privire la modul in care legiuitorul penal a inteles
conceptul de securitate nationald. Astfel, o primd perspectiva vizeaza amplasarea infractiunilor

contra securitdtii nationale in debutul Partii speciale a Codului penal (este cazul Belgiei, Bulgariei,



Finlandei, Greciei, Italiei), in timp ce o a doua perspectivd, care caracterizeaza noua optica
existenta la nivel european, vizeaza amplasarea grupului de infractiuni in partea finald a Partii
speciale a Codurilor penale (Austria, Cehia, Croatia, Portugalia, Romania).

Un element complementar al analizei este reprezentat de perspectiva asupra denumirii
marginale ce revine grupului de infractiuni indreptate impotriva securitatii nationale, astfel cum
acestea sunt prevazute in legislatiile penale din Uniunea Europeana. Din studiul de drept comparat
s-a constatat ca pot fi identificate doud abordari: sintetice si descriptive. Prin denumirile marginale
sintetice se inteleg acelea care descriu in termeni generali care este valoarea sociala ocrotita, astfel
de exemple putem identifica in Codul penal din Belgia, Bulgaria, Estonia, Italia. De asemenea,
prin denumirile marginale descriptive sunt avute in vedere acelea care contin 0 enumerare a
valorilor sociale protejate, spre exemplificare facem trimitere la Codul penal danez si la cel
francez.

In ceea ce priveste modalitatea in care normele de incriminare privind securitatea
nationald/statului sunt structurate in cadrul grupului de infractiuni au fost constatate multiple
variante. Pe de o parte am avut in vedere Codurile penale in care normele de incriminare sunt
reglementate in mod succesiv, iar pe de alta parte acele legislatii in care s-a optat pentru o impartire
a infractiunilor care aduc atingere securititii nationale ori securitatii statului. In aceasta din urma
categorie s-a remarcat o structurare in raport de valorile sociale ocrotite, fiind avuta n vedere
apararea statului, securitatea Republicii, protejarea statelor strdine, respectiv a organizatiilor
internationale.

Prin analiza infractiunilor contra securitatii nationale s-a urmarit prezentarea cadrul
evolutiv al normelor de incriminare in raport de legislatia nationald, analiza amanuntita a actualei
incrimindri, respectiv unele dintre normele de incriminare corespondente in legislatiile penale ale
statelor membre ale Uniunii Europene, abordare care a permis evidentierea punctelor de confluenta
dintre acestea.

Analiza de drept comparat in materia infractiunilor contra securitdtii nationale prezinta
avantajul de a oferi o perspectiva multidimensionala asupra evolutiei legislatiei penale, aspect care
este favorizat pe de o parte de legaturile stranse cu fundamentele constitutionale ale statului, iar pe
de altd parte de nivelul relativ scazut de incidentd a faptelor incriminate si a modificérilor
legislative. Spre exemplu, subzistd unele diferente prin raportare la calitatea speciald ceruta

faptuitorului de a fi cetdtean, in acest sens, legiuitorul penal italian a extins sensul acestei notiuni
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la nivelul apatrizilor care sunt rezidenti pe teritoriul Italiei (art. 4 Cod penal italian), respectiv la
persoanele care au pierdut din orice motiv cetatenia italiana (art. 242 Cod penal italian).

Un element de noutate in actualul Cod penal roman este reprezentat de incriminarea faptei
de inaltd tradare, ceea ce a impus o analizd aprofundatd atdt din perspectiva elementelor
constitutive ale infractiunii, cat si din perspectiva dreptului comparat. Sub acest din urma aspect
s-a impus atat o analiza la nivel constitutional, cat si la nivelul legislatiei penale. Rezultatele
cercetarii releva ca existd multiple diferente la nivelul statelor din Uniunea Europeana privitor la
procedura de angajare a raspunderii penale a Presedintelui, a instantei competente sa solutioneze
cauza, precum si din perspectiva incrimindrii faptei in legislatia penald. Din aceasta perspectiva se
remarca legiuitorul portughez care a prevazut, la nivelul legislatiei penale speciale, 21 de norme
de incriminare care pot avea ca autor si pe Presedintele Republicii.

Infractiunea de constituire a unor structuri informative ilegale reprezinta singura norma de
incriminare, dintre cele contra securitatii nationale, prevazuta de Codul penal roméan si fatd de care
nu au fost identificate norme similare in celelalte Coduri penale din statele membre ale Uniunii
Europene. Cu toate acestea, unele repere de drept comparat au fost indicate prin raportare la Codul

penal austriac si cel belgian.
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CRIMES AGAINST NATIONAL SECURITY

Summary of doctoral thesis

The concept of national security has many facets that are constantly being reconfigured,
and these aspects justify the need for permanent legislative and institutional adaptation.
Maintaining a climate of security requires the existence of a legislative framework that is
consolidated and harmonised at European legislative level, which must be linked to the factors that
generate insecurity.

The multidisciplinary nature of the topic required an analysis on several levels, starting
from the general framework in which we define and analyse the conceptual elements through the
prism of comparative law, and continuing with aspects concerning the normative and institutional
framework. In this sense, the core of the work, towards which our analysis is focused, concerns
the set of incriminating norms existing in the Romanian Criminal Code through which the
legislator protects social relations concerning national security, an analysis that also involves the
study of the incriminating norms incident in the other criminal codes existing at the European
Union level.

Thus, the first part of the paper deals with the fundamentals of national security, the six
chapters aiming to identify the valences of the concept of national security, starting from the
defining framework, structure, analysis of strategic perspectives and continuing with the regulatory
and institutional framework.

The first chapter of the first part presents the meanings that the notion of national security
has acquired in recent decades, both from the perspective of the literature and the jurisprudence of
the European Court of Human Rights and the Constitutional Court of Romania. In this regard, the
concepts of threats and vulnerabilities concerning the state of national security were analysed, as
well as the way in which they are reflected in the national legislative plan.

Also, within this first chapter, the objects and reference limits of national security were
identified, aspects that later contributed both to the analysis of national security sectors and to the
particularisation of the passive subjects considered by the legislator when drafting offences against
national security. This approach has made it possible to develop a general perspective on the fact
that the state is the main object of reference for national security, but not the only one; in relation

to the theoretical perspective through which the concept of national security is analysed, other
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objects of reference are also identified, such as international organisations, human communities
and individuals.

With regard to the reference limits of the notion of national security, the aim was to identify
some benchmarks through which the notion of national security could be conceptualised, given
that the field of security is variable and adaptable to the social, political and historical context.

Chapters two and three of Part One are designed to set out the meaning of national security
in terms of its component sectors and elements. The analysis of the national security sectors was
aimed at breaking down the state's areas of vulnerability and its own objects of reference, so that
the following sectors were considered political, societal, economic, environmental, military and
cyber. In addition, through the component elements of national security we aimed to identify and
highlight the areas through which the state of national security is objectified, thus, the analysis
entailed making explicit the role and differences between national defence, public order and
national security. An important conclusion to which the analysis has led is the interdependent
relationship between the concept of national security and its component sectors and elements. The
impairment of one of the components of national security does not necessarily lead to an
impairment of the state of security, and the reciprocal is not valid. These benchmarks have
subsequently contributed to the analysis of the immediate consequences of security offences, in
particular those of specific danger, by reference to the principal and secondary offender.

The analysis of security strategies was the subject of the fourth chapter and involved a
three-pronged approach: international, European and national. In this context, it highlighted the
regulatory framework under which security strategies are drawn up, their role in shaping the
issuing structure's own vision, and the implications for the applicable legislation. At the same time,
the interdependence of the strategic plans determined by Romania's membership of the European
Union and the North Atlantic Treaty Organisation was presented.

The fifth chapter of the first part of the paper aims to outline the perspective of the
constituent legislator on the notion of national security. The analysis began by establishing the
points of convergence between the constitutional order and national security. In this respect, it was
noted that the constitutional order is characterised by stability, while the notion of national security
is variable and adaptable to the sources of insecurity. At the same time, there is also a relationship
of interdependence between the two concepts, so that the existence of a state of security favours

the development of the constitutional order, while the state of insecurity is a source of degradation
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of the constitutional order because of the rigidity of the control and sanction mechanisms. At the
same time, this part creates the prerequisites for the analysis of the offence of actions against the
constitutional order, provided for in art. 397 of the Romanian Criminal Code.

In the same chapter, the constitutional mechanism by which the exercise of some
fundamental rights and freedoms may be restricted in order to protect national security was also
analysed. The constitutional basis for this approach is art. 53 of the Romanian Constitution. A first
step was to identify the category of rights and freedoms to which the conditions laid down in art.
53 of the Fundamental Law are applicable, in order to subsequently analyse the formal and
substantive conditions for which the exercise of some of the fundamental rights and freedoms may
be restricted in order to protect national security.

The next stage of the analysis focused on the Framework Law on National Security, where
the meaning of "threats to national security" was examined in conjunction with the reference
objects of the national security sectors. Alongside these considerations, the perspective resulting
from the analysis of the case law of the Constitutional Court of Romania is also presented, which
outlines some ways of interpreting threats to national security, as provided for in art. 3 of Law no.
51/1991 on the national security of Romania. In essence, it was pointed out that there is no
correspondence between offences against national security provided for in the Romanian Criminal
Code and threats to national security, the latter comprising a broader category of acts, since the
defence of national security cannot be limited to combating offences alone. In this sense, a threat
can be qualified as a threat against national security either when it has a major impact on society
as a whole, or when it has a significant impact on society when it is directed against specific
individuals.

In the last chapter of Part I, the aim was to present the tasks and ways in which the public
authorities cooperate to maintain national security. Thus, the following public authorities were
considered: the Supreme Council of National Defence, the Romanian Intelligence Service, the
Foreign Intelligence Service, the Protection and Guard Service, the Special Telecommunications
Service, respectively the specialised internal structures of the Ministry of National Defence, the
Ministry of Internal Affairs and the Ministry of Justice.

The first part of the paper aimed to prepare the framework for the analysis of the rules of
criminalisation concerning national security, which are dealt with in the second part and form the

core of the paper. Thus, the analysis seeks to establish the lines of correspondence between the
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concepts relating to national security, as they emerge mainly from the area of international
relations, and from the body of constitutional and infra-constitutional rules and the constituent
elements of offences against national security.

The second part of the paper is dedicated to the analysis of criminal rules on national
security in the legislation of EU Member States, a stage in which the aim was to outline the points
of convergence between the features of criminal rules that undermine national security in various
European states.

Starting from the findings of the first part of the paper on the meaning of the concept of
national security, as they were shaped by the doctrinal study, the analysis of relevant case law and
the relevant legal provisions, the aim was to decipher the meaning of the concept of national
security in relation to criminal law. Thus, the term "national security" used in the marginal title of
Title X of the Special Part of the Romanian Criminal Code is narrower than the meaning that the
same concept has in international relations, constitutionally and in relation to the provisions of art.
1 and 3 of Law no. 51/1991. This perspective is outlined by referring the crimes of abstract danger
that harm national security to the broader framework represented by threats to national security
and to national security sectors. Thus, the multi-offensive nature of some of the criminal offences
analysed was also taken into account, a hypothesis in which the infringement of the secondary
legal object of an offence of abstract danger also leads to the infringement of the main legal object
by the absolute presumption given by the legislator. At the same time, it was also pointed out that
the damage to one of the components of national security through the sectors does not necessarily
imply damage to national security. In another context, the considerations set out above were
corroborated with the scope of threats to national security, which, as the constitutional case-law
also shows, have a wider scope than all the social values protected by the criminalisation in the
Criminal Code of offences against national security.

In order to reconcile the above-mentioned aspects, reference was made to the idea of
national security stricto sensu as representing the set of acts criminalised in Title X of the Special
Part of the Romanian Criminal Code and the idea of national security /ato sensu, this being
associated with other acts which, not being criminalised in the group of offences mentioned, are
likely, in relation to the consequence produced, to harm the state of security of the nation.

The comparative law study on offences against national security begins in the second

chapter of the second part of the work and aims to identify the reference framework concerning
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the social values protected in the various legislations of the European Union, to establish how these
offences are systematised in the European criminal codes, and to highlight the protection offered
by the above-mentioned criminal law rules.

The further analysis aimed at identifying the distinctive elements of the notion of national
security in the different European criminal legislations, according to their own terminology. In this
respect, it has been shown that there are some differences in terminology. Thus, the French
Criminal Code refers to the notion of the fundamental interests of the nation, the Greek Criminal
Code uses the notion of systems of government and the Slovak Criminal Code refers to the idea of
the foundations of the state. These terms are defined in both the Criminal Codes mentioned above
and in the German Criminal Code, and a comparative analysis of them shows that they all refer to
elements such as sovereignty, territory, form of government and separation of powers in the state.
What differs is the way in which the legislators have given precedence to some of the elements
mentioned, but these aspects depend to a large extent on the stage of development of the state and
therefore of criminal law.

Also, an important aspect is the analysis of the technique of systematisation of offences
against national security in the criminal legislation of the Member States of the European Union,
in this regard, the location of the group of offences in the Special Part of the Criminal Codes, the
marginal designation of the group of offences for which the legislators opted, respectively the way
in which the rules of criminalisation against national security have been organised, are relevant.

With regard to the location of the group of national security offences, two perspectives can
be noted which may provide some clues as to how the criminal legislator understood the concept
of national security. The first perspective is to place offences against national security at the
beginning of the Special Part of the Criminal Code (Belgium, Bulgaria, Finland, Greece, Italy),
while the second perspective, which characterises the new approach at European level, is to place
the group of offences at the end of the Special Part of the Criminal Codes (Austria, Czech Republic,
Croatia, Portugal, Romania).

A complementary element of the analysis is the perspective on the marginal designation of
the group of offences against national security as provided for in the criminal laws of the European
Union. From the comparative law study, it was found that two approaches can be identified:
synthetic and descriptive. Synthetic marginal designations are those which describe in general

terms what the protected social value is, such examples can be identified in the criminal codes of
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Belgium, Bulgaria, Estonia, Italy. Descriptive marginal designations are also those which contain
an enumeration of the social values protected, for example the Danish and French criminal codes.

As regards the way in which national/state security criminal rules are structured within the
crime group, multiple variants were found. On the one hand, we have taken into account the
criminal codes in which the rules of criminalisation are regulated successively and, on the other
hand, those legislations in which a division of offences affecting national security or state security
has been chosen. In the latter category, the offences are structured according to the social values
protected, with regard to the defence of the State, the security of the Republic and the protection
of foreign States and international organisations.

The analysis of offences against national security aimed at presenting the evolutionary
framework of the incriminating rules in relation to national legislation, a detailed analysis of the
current incriminating rules, respectively some of the corresponding incriminating rules in the
criminal legislation of the Member States of the European Union, an approach that allowed to
highlight the points of convergence between them.

Comparative law analysis of offences against national security has the advantage of
providing a multidimensional perspective on the development of criminal law, which is favoured
on the one hand by the close links with the constitutional foundations of the state, and on the other
hand by the relatively low level of incidence of the offences and legislative changes. For example,
there are some differences with regard to the special quality required of the offender as a citizen,
in this sense the Italian criminal legislator has extended the meaning of this concept to stateless
persons who are resident in Italy (art. 4 of the Italian Criminal Code) and to persons who have lost
Italian citizenship for any reason (art. 242 of the Italian Criminal Code).

A novel element in the current Romanian Criminal Code is the criminalisation of the crime
of high treason, which required a thorough analysis both from the perspective of the constituent
elements of the crime and from the perspective of comparative law. The latter aspect required an
analysis at both constitutional and criminal law level. The results of the research reveal that there
are many differences between the Member States of the European Union as regards the procedure
for holding the President criminally liable, the court competent to hear the case, and the
criminalisation of the offence in criminal law. In this regard, the Portuguese legislator has laid
down, in its special criminal legislation, 21 incriminating rules which may also include the

President of the Republic.
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The offence of setting up illegal intelligence structures is the only criminal offence, among
those against national security, provided for in the Romanian Criminal Code and for which no
similar rules have been identified in the other Criminal Codes of the European Union Member
States. However, some comparative law benchmarks have been indicated by reference to the

Austrian and Belgian Criminal Codes.
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